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MINUTES OF FIRST CREDITORS MEETING ITO S147 OF THE COMPANIES ACT 

JINDAL MINING SA (PTY) LIMITED– BUSINESS RESCUE PROCEEDINGS 

 

JINDAL MINING SOUTH AFRICA (PTY) LIMITED (IN BUSINESS RESCUE) (JMSA) 

DATE: TUESDAY, 26 JUNE 2018  

TIME: 15H00 – 15H40  

VENUE: SAPPHIRE ROOM, PARKINN SANDTON, 118 KATHERINE STREET, SANDTON  

 

JMSA Representatives Present:  

Grant Chittenden – Business rescue practitioner (GC) 

Martin Westerman – Mining Expert/ Operations (MW) 

Sanusha Govender – JMSA external legal representative (SG) 

Annie Buadi – JMSA external legal representative (AB) 

 

Company Representatives as per Attendance Register Attached (Annex A) 

 

1. Welcome: 

1.1. Mr G Chittenden welcomed all present and introduced himself as the BR Practitioner. 

1.2. The meeting commenced at 15h00 and all attendees were requested to sign the attendance 

register.  

1.3. GC welcomed everyone to the meeting and explained the purpose of this first creditors meeting 

in terms of the Companies Act was inter alia to explain the process of the business rescue 

proceedings to the creditors and to advise whether there is a reasonable prospect of a better 

return for the creditors.  

1.4. GC introduced SG, the JMSA external legal representative and MW, the mining expert that will 

be assisting GC.  

1.5. GC thanked the attendees for coming to the meeting.  

2. Attendance registers/proxies 

GC again requested whether everyone has signed the register and collected the creditors claim 

forms. He stated that creditors who have not yet submitted their claim forms must please do so. 

These can also be submitted via email or fax. 
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3. Preliminary feedback of the Business Rescue Practitioner 

3.1. GC explained that JMSA had been placed under business rescue in terms of S 129 of the 

Companies Act No 71 of 2008 on 12th of June 2018 by resolution. The business is currently 

unable to honour all its debts. 

3.2. GC briefly explained what Business Rescue entails, as well as what his role as the Business 

Practitioner entails. 

3.3. The background of JMSA and the options in terms of Business Rescue as defined in the 

Companies Act were discussed, being: 

3.3.1. Saving the company, or at least 

3.3.2. Obtaining a better return for creditors than in the case of immediate liquidation 

3.4. GC stated that he has been assessing the entity and that there is a reasonable prospect of a 

better return in terms of the definition above.  

3.5. GC said that there is a need for post commencement finance to fund the current operational 

shortfall. He has been in discussions with the Jindal Group internationally and they have 

committed to support the business rescue.  

3.6. GC said that he had also met with ABSA representatives to assist with the business rescue 

process and that they are the largest independent creditor.  

3.7. GC stated that he is independent of Jindal and explained that he acts on behalf of the affected 

persons which are defined as the creditors, shareholders and employees of JMSA. GC stated 

that he had visited the mine at Piet Retief (Kiepersol) and had conducted a site inspection and 

met with the various employees (and their representatives) as well as the community 

contractors and representatives on 25 June 2018.  

3.8. GC stated that in terms of the Companies Act he has to publish a business rescue plan within 

15 business days from the date of this meeting. The plan is then submitted to the creditors 

(affected persons) who will then vote on it based on the value of their respective claims. In 

order to adopt the business rescue plan, he needs at least 75% of the creditors (calculated on 

the value of their claim) to approve the plan. He also stated that a vote would be requested to 

extend this timeline as allowed in S150(5) of the Companies Act. 

3.9. GC stated that JMSA has about 170 workers at the mine together with the Bryanston office, 

additionally there were 120 contractors (from Masimong) with a large number of dependents.  

3.10. GC stated that 3rd party liabilities appeared to be in excess of R160m. Main creditors 

included: 

3.10.1. JMSA has a R60 million overdraft with ABSA, together with around R45 million cross 

surety on the Jindal Group. 

3.10.2. SARS is estimated at 30 million, being mainly VAT and PAYE.  
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3.10.3. There are about R30- 35m in concurrent creditors. 

3.10.4. Inter-company loan accounts will be assessed.  

3.11. GC informed the creditors that section 133 of the Companies Act places a general moratorium 

on legal proceedings.  

3.12. GC stated that there is an estimated R8 million shortfall in the guarantee with the DMR. This 

will need to be addressed in the proposed Business Rescue Plan. 

3.13. GC said that there are various realizable assets which include: 

3.13.1. Debtors and stockpiles (ceded to ABSA), 

3.13.2. Property, the plant and the equipment. These will need to be independently valued. 

3.14. GC stated that the mining right is valid until 2037. He said that there is estimated to be about 

10-12 million tons of anthracite left to be mined as per reports from Venmyn Deloitte. 

3.15. GC stated that JMSA will be entering into post commencement finance agreements and that 

the money that it receives will be used to restore the business, which entails ensuring that 

equipment is in working order and paying Post Commencement Business Rescue expenses. 

He stated further that he cannot expect any creditor or service provider to provide services to 

JMSA on a credit basis. Any services provided to JMSA at this time must be on a cash basis. 

He stated that any other form or credit agreements must be signed off by him. GC stated that 

there will be a monthly budget to pay for expenses and that any creditor who chooses to extend 

credit to JMSA will be doing so at their own risk.  

3.16. GC advised the creditors that they can email him directly if they have any issues or questions 

relating to their claim.  

3.17. GC stated that the focus is currently on a trade out plan with the focus on saving the business 

and that he will be talking to ABSA about how they can assist in terms of Post Commencement 

Finance.  

4. Committee if Creditors 

4.1. GC informed the creditors that they are entitled in terms of the Companies Act to establish a 

Committee of Creditors and to nominate who will represent them.  

4.2. Advocate Dwaine Koch asked to be heard. He claimed to be the representative for 2 creditors, 

namely Vulindlela Plant Hire and M&R Oil. He stated that he believes there is a need for a 

Creditors Committee. Inter alia, he said that it is the right of the creditors to form a creditors 

committee. The role of the committee is to peruse the business rescue plan and propose 

amendments to the plan and ensure that they look out for the best interest of the creditors.   

4.3. GC then reiterated that the establishment of a creditors committee is a right of the creditors.  

4.4. GC requested a vote by show of hands and it was unanimously agreed to by all creditors 

present to elect a Committee of Creditors. 
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4.5. GC then asked that the creditors nominate three people as representatives. He suggested that 

ABSA should be involved in the creditors committee as they have more than 60% of the 

independent vote. This was unanimously agreed to.  

4.6. A question was raised if there was a representative from SARS. GC stated that SARS had 

received the notices but that no one was present.  

4.7. GC stated that perhaps it would be better if a creditor who is involved in the daily running of 

the mine sits on the creditors committee, someone who is a current service provider to JMSA. 

GC suggested Mr Fancois van Tonder (of Eickhoff) as they have quite a big exposure and are 

involved in providing and maintaining the Continuous Miner. Adv Dwaine Koch also made 

himself available for nomination. 

4.8. GC requested a vote by show of hands. The nominations were unanimously voted in favour of 

were ABSA (Legal representative), Francois van Tonder (of Eickhoff) and Advocate Dwaine 

Koch (nominee).  

4.9. A question was raised by the floor on how would the creditors committee function? GC stated 

that we would need to be define a process as the Companies Act does not provide detailed 

guidelines on it. Advocate Koch then stated in his experience with other creditors committee, 

they usually circulate notices informing the creditors of the status of the business rescue 

proceedings.  

5. Time Extension Vote 

5.1. GC informed the creditors that he needs an extension up until 28 August 2018 to prepare the 

proposed business plan owing to the complexity of the company and it’s operations. 

5.2. GC informed the creditors that the Jindal Group is a complex group and that he would rather 

build a better plan that’s attainable and provides a chance of a better return. 

5.3. A question was raised that the 28 August 2018 is a very long period of time and that creditors 

need to know whether all the security measures are in place to protect the assets? GC stated 

that security measures are in place and the assets are secured. He also stated that the mine 

is a fully functioning mine and that there is no reason to close down the mine.  

5.4. A vote was called and the creditors unanimously agreed to the extension of time and for the 

business rescue plan to be published on 28 August 2018.  

5.5. A question was raised as to what happens after the plan has been published? GC advised that 

once the business rescue plan has been published, there might be amendments or proposals 

and it would be much more efficient if he could get the inputs from the creditors committee 

before that. The creditors must vote on it within 10 business days of publishing the proposed 

Business Rescue Plan. 

5.6. A question was raised as to whether there are operational plans which are already in place? 
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GC said that plans are already being put in place and that production is continuing since he 

cannot wait for the business rescue plan to be published before working on operational 

restructuring and stabilizing the entity. GC advised that the entity needed to upgrade and 

maintain the equipment and that R6m would need to be budgeted in the short term to ensure 

production. 

6. Voting via E-mail 

6.1. GC said that in the event that he requires a further time extension he suggests that the voting 

be done via email instead of the creditors driving up to Johannesburg to meet again. GC stated 

that he would prepare an email setting out the reasons for the vote and why it would be in the 

best interest of the creditors to vote. 

6.2. By show of hands the creditors unanimously agreed to vote via e-mail.  

7. General 

7.1. GC asked whether there were any questions or we could adjourn the meeting.  

7.2. A question was raised as to the funding process and why are we waiting for money from India? 

GC said that Jindal is a listed company internationally and that it funds through Jindal Mauritius 

and which holds shares in various entities.  

7.3. A question was raised on whether that means that some of the money from SA has to go back 

to Jindal India? GC stated that they are the shareholders of the company and they have a huge 

amount invested in South Africa and they want to ensure that they get a return out and don’t 

lose their investments and the mining right. Hence, this is why they will provide funding.GC 

said that JMSA has been making a loss for the last 3 years.  

7.4. ABSA representatives informed the creditors that to give them some sort of comfort, they need 

to know that the shareholders cannot take any money out of JMSA as all the shareholders 

loans are subordinated to ABSA and ABSA needs to be paid before the shareholders can get 

their money. GC stated that ABSA is also required to do any Reserve Bank “excon” approvals 

to get the money paid into JMSA. ABSA stated that whoever has money to lend to JMSA can 

come to the table and do so and no one is restricted from doing so. 

7.5. A question was raised as to rumors going around that JMSA is going to make use of a new 

contractor. What happened to the current contractor? GC informed the creditors that the 

existing contractors are represented here (being Masimong) and that he would be having a 

separate meeting with them and they have a substantial claim. There is an opportunity to use 

a new contractor but the problem is any new contractor who is willing to work with JMSA wants 

at least 3-6 months guarantee, the new contractor must prove that they can take care of the 

120 workers on the mine and that they can meet their targets.  

7.6. GC told the creditors that they can meet with him after the meeting adjourned if they have any 
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questions. They can also send their questions through the creditors committee. 

7.7. Various questions about the mining operations were asked which GC answered to the extent 

possible as he is still investigating the affairs of the Company. 

7.8. GC asked if there were any further questions. No questions were raised and GC closed the 

meeting. 

 

The meeting closed at 3:40pm  


