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1. DISCLAIMER 

 

1.1 The Business Rescue Plan (“the Plan”) is formulated on information obtained 

from books and records recovered from the Company, the Directors, 

Management and interviews with relevant persons and it should be noted that: 

 

1.1.1 Our investigations have been limited due to the time constraints placed on us 

by the Companies Act. There may be certain issues that require additional 

investigation for an absolute determination to be formed by us. Where 

appropriate, we have highlighted these issues throughout the body of the 

Plan and to the extent necessary, have considered the possible impact of 

them when making our recommendations to Creditors. It is normal for the 

BRP’s report to Creditors to not form conclusive views in relation to all areas 

of investigation. Should liquidators be appointed to the Company, the 

Liquidators will continue those investigations should there be a perceived 

benefit to Creditors.  

 

1.1.2 We have not carried out an audit of the Company’s documents, nor have we 

had adequate opportunity to verify any of the information given to us by the 

Company except where expressly stated.  

 

1.1.3 The statements and opinions given in the plan are given in good faith and in 

the belief that such statements and opinions are not false or misleading. 

Except where otherwise stated we reserve the right to alter any conclusions 

reached on the basis of any changes in, or additional to, information which 

may become available to us between the date of this Plan and the date of 

any subsequent meetings or reports.  

 

1.1.4 Neither the BRP, nor Credible Practitioners (Pty) Ltd, nor any member or 

employee thereof undertakes responsibility in any way whatsoever to any 

person in respect of any errors in this report arising from incorrect information 

provided to us.  

 

1.1.5 In considering the options available to creditors and formulating his 

recommendations, the BRP has made the necessary forecasts with respect 

to asset realisations and the quantum of total Creditors. These forecasts and 
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estimates may change as asset realisations progress and claims are 

received by Creditors. Whilst the forecasts and estimates are the result of the 

BRP’s best assessment in the circumstances, it should be noted that the 

ultimate deficiency and thus the distribution or outcome for Creditors could 

differ from the information provided in the Plan. 

2. ANNEXURES 
 

Annexure A:  BRP’s Conditional License 

Annexure B:  Complete List of all Material Assets of the Company 

Annexure C:  Complete list of Creditors 

Annexure D1: Probable Dividend of Liquidation scenario 

Annexure D2: Provisional Dividend calculation – BR versus Liquidation 

Annexure E:  Copy Written Agreement – BRP’s Remuneration 

Annexure F1-4: Projected Cashflow 36 Months 

Annexure F5: Projected Statement of Financial Position 36 Months 

Annexure G:  Creditor’s Claim Form 

3. INTRODUCTION 

 

3.1  This document is important and requires the immediate attention of all affected 

persons. 

3.2  This Business Rescue plan is prepared and published in terms of section 150 of 

the Companies Act. Each affected person is responsible for assessing the 

merits of the Plan with respect to its claim and/or shareholding in the Company. 

3.3  This document contains the terms and conditions of a Plan for which, if adopted 

by the requisite statutory majority of Creditors and if required, shareholders, 
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shall become binding on the Company and its Creditors and shareholders upon 

the fulfilment of the conditions of implementation as set out in this Plan. 

3.2  This Business Rescue Plan is divided into the following Sections: 

3.2.1  Part A – Statutory Required Background Information (Section 150(2)(a) of 

the Companies Act) 

will set out the back ground and statutory information of the Company, a 

summary of events in its Business Rescue and the factors that resulted in the 

Company becoming financially destressed and being placed under Business 

Rescue. 

3.2.2  Part B – Proposals (Section 150(2)(b) of the Companies Act) 

sets out the terms of the Plan and the options available to creditors and 

shareholders opposed to the Company being placed in liquidation. 

3.2.3  Part C- Assumptions and Conditions (Section 150(2)(c) of the Companies 

Act) 

sets out the conditions that must be fulfilled for this Business Rescue to become 

effective and binding and financial information, actual and projected, relating to 

the Company. 

3.2.4 Part D- Administrative Provisions 

sets out certain administrative provisions relevant to this Plan. 

3,2,5  Part E- BRP’s Certificate 

sets out the appointment of the BRP. 

3.3  Business Rescue is aimed at facilitating rehabilitation of companies that are 

financially distressed by providing for the development and implementation, if 

approved a plan to rescue a company by restructuring its affairs, business, 
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property, debt and other liabilities and equity in a manner that maximizes the 

likelihood of the company continuing in existence on a solvent basis. 

Alternatively, in the event that it’s not possible for a company to continue in 

existence on a solvent basis that would result in a better return for its creditors 

or shareholders that would result from the immediate liquidation of a company. 

3.4  The BRP believes that this Plan shall upon its implementation achieve a better 

return for creditors than would result from an immediate liquidation of the 

Company. 

3.5  What follows are the substantive terms and conditions of the Plan. 

3.6 Interpretation and Preliminary 

3.6.1  The headings of the clauses in this Plan are for the purpose of convenience and 

refereeing only and shall not be used in the interpretation of or modify or amplify 

the terms of this Plan nor any clause thereof. Unless a contrary intention clearly 

appears. 

3.6.2  Words importing- 

3.6.2.1  Any one gender includes the other gender 

3.6.2.2  The singular includes the plural and vice versa; and 

3.6.2.3  Any person includes a natural or juristic person, firm, company, 

corporation, government, state agency or organ state, association, trust, 

partnership (wherever or not having separate legal personality) 

3.6.3  The following terms and/or expressions shall have meaning assigned to them 

hereunder and cognate expressions shall have corresponding meanings. 

“Adoption Date” means upon the date which the Plan is approved in 

accordance with section 152(2), read with section 

152(3)(b) and section 152(3)(C)(ii) (aa) of the 

Companies Act; 
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“Affected Persons”  shall bear the meaning ascribe to it in section 

128(1)(a) and into the relation to the Company 

means shareholder, Creditors, employees of the 

Company and any registered trade unions 

representing the employees of the Company;  

“Business Day” means any day other than a Saturday, Sunday or 

official public holiday in the Republic of South Africa; 

as defined by section 5(3)(a)(b) &(c) of the 

Companies Act.  

“BRP” means the Business Rescue Practitioner appointed 

in terms of section 129(3)(b) of the Companies Act 

being Grant Chittenden; 

“Business” means the business of the Company, being that of 

Mining; 

“Business Rescue”  means Business Rescue proceedings to facilitate 

the rehabilitation of the Company, which is 

financially distressed, as more fully set in the 

Introduction section earlier in this document and 

defined in section 128(1)(b) as set out in Chapter 6 

of the Companies Act;  

 “CIPC” means the Companies and Intellectual Property 

Commission, established in terms of section 185 of 

the Companies Act; 

“Claims” means any claim whatsoever nature and howsoever 

arising against the Company, including a Secured, 

Preferent or Concurrent claim envisaged in terms of 

the insolvency act, the origin, cause of action or 

agreement in respect whereof arose or was 

concluded before the substantial Implementation 

date(and including each claim contemplated in this  

Plan) and without in any way derogating from the 

generality of the aforegoing, shall include an actual, 

contingent, prospective, conditional or unconditional 

liquidate or unliquidated, assessed or unassessed 

claim whether due or yet to fall due for payment or 
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performance, including and claim the origin of which 

arose from statute, regulation or other legislation or 

arising out of contract and/or agreement entered into 

the Commencement Date and cancelled thereafter 

and in no way derogating from the generality of the a 

foregoing ,shall include any claim for tax and 

taxation; 

“Commencement Date” means 12 June 2018, being the date upon which the 

Business Rescue commenced in accordance with 

section 129, read with section 132(1)(a)(i) of the 

Companies Act; 

“Company” means Jindal Mining SA (Pty) Ltd, registration 

number 2000/016078/07 a private company 

incorporated in accordance with the laws of South 

Africa; 

“Companies Act” means the Companies Act No 71 of 2008 as 

amended; 

“Concurrent Claim” means any claim which is unsecured and enjoys no 

preference in accordance with the insolvency act 

and “Concurrent Creditor” has the corresponding 

meaning; 

“Contracts” means any right, title or interest of the Company in 

any contract, agreement or understanding entered 

into between the company and a person before the 

Commencement Date; 

“Creditors” means all persons, including legal entities and 

natural persons, having a claim/s against the 

Company; 

“Creditors Committee” means the creditors committee, established at the 

first meeting of creditors in terms of section 145(3) of 

the Companies Act and with whom the BRP has 

engaged regularly in relation to the Business 

Rescue; 
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“Directors” means the directors of the Company at the 

Commencement Date and subsequent changes to 

directors; 

“Distribution” means the respective payments to be made to 

Creditors, to discharge their claim in accordance 

with the terms and conditions of this Plan read with 

the Companies Act; 

 “Employees”  means all persons employed by the Company as at 

the Commencement Date and who remain employed 

at the Adoption Date; 

“Employees Contract” means any right and title or interest in the Company 

in any contract agreement or understanding entered 

into before the Commencement Date between the 

Company and the employee for the employment of 

such employee by the Company as an employee; 

“Encumbrance” means any claim, charge, mortgage lien burden 

option, pledge security, withholding retention of title 

right of pre-emption right of first refusal or other third 

party right claims, restrictions on the free 

transferability or security interest or an agreement, 

arrangement or obligation to create any of a 

foregoing; 

“Financially Distressed” shall bear the same meaning ascribe to this term in 

section 128(10)(f) of the Companies Act; 

“Final Claims Date” means the final date for submission of claim/s being, 

7 calendar days after adoption of the proposed Plan 

“Insolvency Act” means the Insolvency act,1936 (as amended) 

  

“Labour Act”  means Labour Relations Act, Act 66 of 1995, as 

amended; 

“Management”  means the Directors or Executives of the Company; 



 

 

PRIVATE AND CONFIDENTIAL 
Business Rescue Plan Jindal Mining SA 

(Pty) Ltd. 
25 APRIL 2019 

 

Page 11 of 39 

 

“Notice of Meetings” means the notice of meeting to all Affected Persons 

as contemplated in terms of section 151(2) of the 

Companies Act; 

“PCF” means post commencement finance as 

contemplated in section 135 of the Companies Act; 

“Plan”  means this document together with of its annexures 

as amended from time to time, prepared and 

published by the BRP for consideration and adoption 

by Creditors in accordance with section 150of the 

Companies Act; 

 “Publication Date” means the date the on which the Plan is published to 

Affected Persons in terms of section 150(5) of the 

Companies Act; 

“Rand” or “R” or “ZAR” means the lawful currency of South Africa; 

“SARS” means the South African Revenue Service; 

“Shareholders” means the shareholders of the Company at the 

Commencement Date;  

“South Africa” means the Republic of South Africa; 

“Substantial Implementation Date” means the date upon which the BRP files with 

the CIPC a notice that all of those events 

contemplated in the Plan have occurred or been 

fulfilled for the implementation of this Plan, 

whereupon Business Rescue will terminate; 

“Tax Act” means Income Tax Act, Act 58 of 1962, as 

amended; 

“VAT”  means Value-added tax as defined in the Value 

Added Tax Act, Act 89 of 1991, as amended.; 
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4. COMPANY INFORMATION  
 

 Name:   Jindal Mining SA (Pty) Limited  

 Registration Number:   2000/016078/07 

Business Address:    22 Kildoon Road  

       Bryanston, Johannesburg 

       Gauteng, South Africa 

Postal Address     same as business address  

  

 Shareholder(s) Interest:      

No Shareholders Ordinary Shares Percentages 

1 Eastern Solid Fuels (Pty) Ltd 840 73,94% 

2 Michael Jerome Smart Khumalo 182 16,02% 

3 Ubuntu Exploration (Pty) Ltd 114 10,04% 

  

Directors   

Name of Director Active or Resigned Position Date of 

Appointment/Resignation 

Michael Jerome 

Smart Khumalo 

Active Director 01/04/2012 

Debratna Nag Active Director 01/09/2018 

Pathik Shantilal Patel Active Director 01/09/2018 

Zaheer Surka Resigned Director 25/10/2018 

Sundres Pillay Resigned Director 25/10/2018 

 

  Financial Year end  31 March  

 

    Contact Details 
 

  BRP – Grant Chittenden 

 

Cell 
E-mail 

082-924-5730 
Grant@crediblepractitioners.co.za 
jmsa.brp@jindalafrica.com; 
 

 
 

mailto:grant@crediblepractitioners.co.za
mailto:jmsa.brp@jindalafrica.com
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5. PART A – STATUTORY REQUIRED BACKGROUND 

INFORMATION 

 

 
Section 150 (2) 

 
“The business rescue plan must contain all the information reasonably 
required to facilitate affected persons in deciding whether or not to accept 
or reject the plan, and must be divided into three Parts, as follows:” 

 
 

 

5.1 Business Rescue Procedures 

 

Business Rescue as defined in section 128(1)(b) of the Companies Act refers 

to proceedings to facilitate the rehabilitation of a company that’s in financial 

distress by providing for- 

The temporary supervision of a company by one ore more business rescue 

practitioners, and the management of its affairs, business and property. 

A temporary moratorium on the rights of the claimants against a company or in 

respect of property in its possession. 

The development and implementation, if approved, of a plan to rescue the   

company in question by restructuring its affairs, business and property, debt 

and other liabilities and equity in a manner that maximise the likelihood of the 

company in question continuing in existence on a solvent basis or, if it is not 

possible for the company to do so continue in existence, results in a  better 

return for the company’s creditors or shareholders that would result from 

immediate liquidation of the company. 
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5.2. Introduction 

 

On the 12th of June 2018, the Company was placed under Business Rescue in 

terms of the Companies Act. 

 

Mr Grant Chittenden (of Credible Practitioners) was appointed as the Business 

Rescue Practitioner. The appointment was made pursuant to a resolution 

passed by the Directors in accordance with section 129 of the Companies Act, 

as the directors was of the opinion that the Company was financially distressed, 

but that there appeared to be a reasonable prospect of rescuing the entity, or at 

least providing a better return for Creditors than in the event of immediate 

liquidation. 

 

Pursuant to section 150 of the Companies Act the BRP, after consultation with 

the Creditors, must prepare a business rescue plan for consideration and 

possible adoption at a meeting to be held in terms of Section 151 of the 

Companies Act. 

  

The BRP satisfies the requirements of section 138 of the Companies Act. 

Attached hereto is the Registration Certificate that was issued by CIPC as 

Annexure A. 

 

The Plan must contain all the information reasonably required to facilitate 

affected persons in deciding whether or not to accept or reject the Plan.  

 

Accordingly, the Plan summarizes the financial position of the Company and 

sets out with respect to the final observations the causes of the financial distress 

of the Company. 
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The Plan has been prepared for the benefit of all the Creditors and Affected 

Parties. 

5.3 Summary of the Business Rescue Timelines 

 

The following summary sets out the salient dates on which certain events have 

taken and will take place during the Business Rescue - 

Description Date 

Effective Date of Beginning of Business Rescue Proceedings 12June 2018 

Notice of Business Rescue Proceedings 

Notice of Business Rescue Appointment 

19 June 2018 

19 June 2018 

First meeting held in terms of Section 147 of the Act 

First meeting held in terms of Section 148 of the Act  

26 June 2018 

25 June 2018 

Time Extension Request published to request Time extension 

to publish Business Rescue Plan to 26 November 2018.This 

was approved ito Section 150 of the companies Act by the 

creditors. 

24 August 2018 

Time Extension Request published to request Time extension 

to publish Business Rescue Plan to 27 February 2019.This was 

approved ito Section 150 of the companies Act by the creditors 

19 November 2018 

Time Extension Request published to request Time extension 

to publish Business Rescue Plan to 25 April 2019.This was 

approved ito Section 150 of the companies Act by the creditors 

20 February 2019 

Business Rescue Plan Published as per section 150 of the 

companies Act 

25 April 2019 
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5.4 Objective and Purpose of the Business Rescue 

 

The purpose of the Business Rescue as outlined in chapter 6 of the Companies 

Act, read with section 7(k) is to provide for the efficient rescue and recovery of 

financial distressed companies in the manner that balances the rights and 

interests of all relevant stakeholders. 

 

The objective of the Business Rescue as set out in section 128(b)(iii) of the 

Companies Act is to develop and implementation business rescue plan that: 

 

➢ Rescues the Company by restructuring its affairs, business property, debt 

and other liabilities in a manner that maximizes the likelihood of the Company 

continuing in existence on a solvent basis or; 

➢ If the aforementioned is not possible results in a better return for the 

Company’s Creditors or Shareholders than would result from immediate 

liquidation of the Company. 

 

The Plan seeks to rescue the Company by implementing the proposal set out 

herein. 

5.5 Steps Taken since appointment of the BRP  

 

5.5.1  Administrative Matters - Appointment of the Business Rescue Practitioner 

The BRP was appointed by CPIC in the 12th of June 2018. 

 

5.5.2  Management Control 

In terms of section 140(1)(a) of the Companies Act the BRP took over full 

management control of the Company but, is entitled to delegate certain functions 

to members of existing Management of the Company. 

 



 

 

 

 

PRIVATE AND CONFIDENTIAL 
Business Rescue Plan Jindal Mining SA 

(Pty) Ltd. 
25 APRIL 2019 

 

Page 9 of 39 

 

The BRP has: 

 

➢ Secured and took possession of the Company’s assets including bank 

accounts 

➢ Notified statutory authorities of his appointment 

➢ Instructed Directors to disclose all affairs of the Company 

➢ Received Books and Record of the Company 

➢ Received all statutory records of the Company 

➢ Review the audited financial statements 

➢ Held first meeting of Creditors 

➢ Received and investigated claims of the Creditors 

➢ Held various meetings with Creditors Committee 

➢ Held various meetings with Employees 

➢ Held various meetings with local communities and contractors 

➢ Investigated any legal claims to the Company 

➢ Chaired Executive management meetings on a weekly basis 

➢ Overseen the appointed new independent Auditors 

➢ Overseen the appointment of Contractors and Specialists 

➢ Reviewed Compliance and mitigation reports 

5.6  Extension for Publication for the Plan 

 

In terms of section 150(5) of the Companies Act, the Plan was required to be 

published within 25 (twenty-five) Business days from the appointment of the 

BRP. The BRP obtained extensions from the Creditors as contemplated in 

section 150(5)(b) of the Companies Act for the publication of the proposed Plan. 

Extended dates were 25 November 2018, 28 February 2019, and subsequently 

25 April 2019. 
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5.7 Publication and Notice of Meetings 

 

The proposed Plan is to be published on 25 April 2019. 

 

Publication will take place in the following manner: 

 

➢ Via email to all know Creditors to the extent that the email addresses of 

the know Creditors are available; and 

➢ Publication on the website of the Company. 

 

Copies will be available at the registered office of the Company between 09:00 

and 16:00 between Mondays and Fridays. 

5.8 Employees 

 

5.8.1  Employee Meetings 

A first meeting with the Employees of the Company in terms of section 148 of 

the Companies Act was held 25 June 2018. 

 

5.8.2  Employees Committee 

At the first meeting of Employees of the Company; nominations were requested 

for the establishment of an Employee’s Committee. This committee was 

established and comprised representation for unionised and non-unionised 

Employees. It should be noted that the most Employees are affiliated to the 

National Union of Mineworkers, being the only recognised Trade Union. 

5.9 Creditors 

 

Creditors Meeting: A first meeting of Creditors as contemplated in section 147 

of the Companies Act, was convened on 26 June 2018 in Sandton. 
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At the First Creditors Meeting: 

 

➢ The Business Rescue process was explained, and possible outcomes 

were presented to the Creditors 

➢ Assistance was given to the various Creditors by providing answers to 

various questions 

➢ Claims were submitted by various Creditors 

 

A Creditors Committee was constituted and members nominated. 

 

The BRP expressed the view that there was a reasonable prospect of rescuing 

the Company. 

5.10  Business Rescue Initiatives  

 

5.10.1 Continuation with Turnaround Plan 

The BRP facilitated the implementation of an operational turnaround after the 

Commencement Date. The BRP utilised the expertise of a specialist that was 

appointed by the BRP and Management to assist with the turnaround of the 

operations of the Company in Business Rescue. Key to this were: 

 

➢ Agreements with key customers to reduce debtor’s days 

➢ Creditors were moved to a COD/Monthly payment basis 

➢ Post Commencement Finance was obtained from Jindal Mauritius of 

approximately R6m to assist in short term working capital 

➢ Post Commencement Finance agreement signed with ABSA 

➢ Capital Expenditure project was run to restore equipment capability 

➢ Central Alfred contractor appointed  
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5.10.2 Review of Compliance 

Various interactions were held with the Department of Mineral Resources in 

Mpumalanga and Pretoria. The BRP initiated a number of reports to assess 

compliance and this has resulted in a revised Social and Labour Plan being 

finalised, together with actions relating to Health and Safety and Compliance in 

general. 

 

5.10.3 Auditors 

The Company appointed new auditors during the Business Rescue process. 

5.11 Legislation  

 

The Company inter alia needs to comply with the following legislation but not 

limited to: 

 

Description of Act. Act Number 

Mineral Resources Petroleum Development Act  (Act 28 of 2002) 

Mine Health and Safety Act  (Act 29 of 1966) 

Occupational Health and Safety Act  (Act 181 of 1993) 

National Environmental Management Act.  (Act 14 of 2002) 

Basic Conditions of Employment Act  (Act 75 0f 1997) 

Employment Equity Act  (Act 55 of 1998) 

Broad Based Black Economic Empowerment Act  (Act 53 of 2003)  

Income Tax Act  (Act 58 of 1962) 

Labour Relations Act  (Act 66 0f 1995) 

UIF Act  (Act 63 of 2001) 

Value Added Tax Act  (Act 89 of 1991) 

Skill Development Act  (Act 97 of 1998) 

Environmental Conservation Act  (Act 28 of 2010) 

Companies Act  (Act 71 of 2008) 

Compensation for Occupational Injuries and Disease Act  (Act 130 0f 1993) 
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5.12 General Background to the Decision of the Company to begin 

Business Rescue Proceedings 

 

5.12.1 Overview 

 

The Company has a Mining Right with reference MP30/5/1/2/2/60MR known 

as Kiepersol Colliery to mine for the mineral Coal over a total area of 2,453.2 

hectares (ha) located in the Mpumalanga province magisterial district Piet 

Retief. The colliery is located approximately 250km south east of 

Johannesburg and 25km west of the town Piet Retief and is accessible via 

tarred provincial road (R543) connecting the towns of Piet Retief and 

Volksrust. 
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The map indicates the following farms and portions over the area that the Mining 

Right has been awarded. 
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Kiepersol Colliery is an underground coal operation currently producing from three 

sections in the Alfred and Dundas seams respectively. The colliery produces run of 

mine (ROM) on-site to generate prime and high ash anthracite products. Products is 

sold Free on truck (FOT) or free on rail (FOR). Basis for both local and international 

clients. 

The colliery consists of three mining complexes namely East, Central and West. The 

east complexes are both accessed from two operating adits, targeting the Alfred and 

Dundas seams respectively. Only the east Alfred and east Dundas are currently 

operational. With the side shafts under Care & Maintenance. All of the adits are 

located on the northern edge of Smakade Ridge, a steep localized inselberg. 

The mining right for Kiepersol Colliery was granted on 12 December 2007 to the 

Company. In June 2009, Jindal Mauritius purchased Eastern Solid Fuels (Pty) 

Limited, which is the majority shareholder of the Company.  

The coal resource of the Utrecht Coalfield while variable in quality is generally a 

combination of lean bituminous and anthracite. The four main seams occurring at the 

Kiepersol Colliery are the Alfred, Gus, Dundas and Coking seams. Of these occurring 

at Kiepersol Colliery the Alfred and Dundas seams are the target economic Horizons. 

The Mining Right is valid until 11 December 2037. 

5.13 Reasons for Financial Problems 

 

5.13.1 Production 

The production at Kiepersol is crucial to the mine being economically viable 

and to generate the income required by this type of operation. Over the 

previous 24 months, there was a distinct downward turn in production which 

negatively impacted on working capital and the ability of the Company to pay 

Creditors. 
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Although various factors have impact in creating financial distress, the following 

key factors were identified and considered in preparing the proposed Plan: 

5.13.2 Difficult Geology 

Kiepersol is an underground anthracite mine and this impacts the production 

rate of the mine. The thin low coal seams (typically 1.5-2.3m) make it more 

difficult and specialised to mine in comparison to open cast coal mining.  

5.13.3 Lack of consistent Exploration 

Horizontal Drilling - geological exploration is crucial to determine what lies 

ahead and to plan/or avoid mining into dykes. Mining into dykes is expensive, 

can damage equipment and reduces the production ratee. Going through dykes 

is time consuming and manpower intensive and days of production can be lost. 

5.13.4 Lack of Maintenance of Key Plant and Equipment 

Specialized mining equipment is needed to mine low coal seams. If these 

machines break down is not easily accessible and there is no immediate off 

the shelf equipment available. There is typically a premium on replacement 

equipment and lead times for repairs and/or replacement can delay the time of 

repairs and this again the production. 

Historical poor maintenance and subsequent equipment breakdowns negatively 

influenced production. 

5.13.5 Central Alfred historical challenges with Mining Contractors 

Historically, the Company has outsourced the Central Alfred Seam to various 

contract miners. These attempts failed for various and this meant that the 

Company could not achieve economies of scale at the Kiepersol Colliery. In 

November 2018, SSE Contractors were appointed to contract mine Central 
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Alfred. This is progressing well and has been incorporated in the proposed 

Plan. 

5.13.6 Poor Employee Morale and Management Culture 

Monthly meetings have been set up with NUM (recognised union) and non-

unionised Employee representatives to ensure that employees buy into the 

Business Rescue as Affected Persons. Where applicable, changes to 

Management were also instituted.  

5.13.7 Lack of available Cashflow 

With the advent of the Business Rescue, the entity needed to pay Creditors 

monthly COD. This led to various meetings with key customers, namely 

Glencore and Samancor, whereby debtor’s days were reduced, meaning a 

faster turnaround and consistent cash flows. Additional ad hoc initiatives were 

also introduced, including the sale of slurry to Jindal India which yielded short 

term cash flow benefits. 

5.13.8 Compliance challenges - Department Mineral and Resources 

A number of Section 54 (stoppages) were issued by the Department of 

Minerals Resources (DMR)which had an influence on production. The mine is 

responsible to implement the directives issued to the DMR and then after 

inspection by the DMR and presentation on the corrective measures the mine 

may produce again. 
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Historical Financial Information. 

Historical Statement of Comprehensive Income 

 

 

 

 

 

 

 

 

 

 

 

 

 

Statement Of Comprehensive Income 2016 2017 2018

Revenue 291,798,301   415,149,695   248,682,230   

Cost Of Sales (74,283,264)    (194,605,727)  (82,175,204)    

Gross Profit 217,515,037   220,543,968   166,507,026   

Other Income 13,025,014      9,523,767        7,672,474        

Operating Expenses (255,472,426)  (236,357,178)  (221,942,614)  

Operating Loss (24,932,375)    (6,289,443)       (47,763,114)    

Investment Revenue 145,705           236,559           -                         

Gains(loss) on non-current Assets held for Disposal Groups (51,206)            80,470              (2,949,560)       

Finance Cost (23,525,243)    (22,827,681)    (17,678,842)    

Loss for the Year (48,363,119)    (28,800,095)    (68,391,516)    

Other Comprehensive Income -                         -                         

Total comprehensive Loss for the year (48,363,119)    (28,800,095)    (68,391,516)    
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Historical Statement of Financial Position 

 

  

Statement of Financial Position

2016 2017 2018

Assets

Non-Current Assets 239 098 564  227 667 039  198 354 694   

Property, Plant and Equipment 210 986 068  205 881 418  180 480 748   

Intangible Assets 23 135 397    19 223 723    15 312 048      

Capital Work In Progress 2 561 899       2 561 898       2 561 898        

Loans to Shareholders 2 415 200       -                        -                         

Current Assets 217 575 844  176 241 612  189 782 907   

Inventories 125 881 264  77 779 464    52 953 932      

Short Term Loans and Advances 40 690 692    41 191 406    43 495 858      

Trade and Receivables 48 039 141    48 912 157    84 999 310      

Cash and Cash Equivalents 2 964 747       8 358 585       8 333 807        

Total Assets 456 674 408  403 908 651  388 137 601   

Equity And Liabilities 2 527 699       (26 290 408)   (94 681 924)    

Equity 1 136               1 136               1 136                

Share Capital 10 195 989    10 195 989    10 195 989      

Revaluation Reserves (7 669 426)     (36 487 533)   (104 879 049)  

Accumulated Loss

Liabilities

Non- Current Liabilities 336 185 281  278 107 745  300 106 179   

Loans to Group Companies 109 464 158  93 667 207    148 323 671   

Loans To Shareholders 106 603 611  115 853 766  124 143 470   

Other Financial Liabilities 90 415 912    42 346 912    4 068 038        

Provision for Environmental Rehabilitation Guarantees 29 701 600    26 239 860    23 571 000      

Current Liabilities 117 961 428  152 091 314  182 713 346   

Trade and other Payables 35 470 844    44 639 209    60 187 715      

Other Current Liabilities 32 380 271    47 925 187    62 529 190      

Bank Overdraft 50 110 313    59 526 918    59 996 441      

Total Liabilities 454 146 709  430 199 059  482 819 525   

Total Equity and Liabilities 456 674 408  403 908 651  388 137 601   
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5.14 Proposed Business Rescue Plan - Offer 

 

The BRP is expected to develop a Plan which has a reasonable prospect of 

either: 

➢ Maximising the likelihood of the Company continuing in existence on a 

solvent basis, or in the event it is not possible for the Company to so 

continue in existence;  

➢ Results in a better return for the Company’s Creditors or Shareholders 

than would result from the immediate liquidation of the Company. 

 

In this instance, the BRP is of the belief that there is a reasonable prospect, as 

defined in the Companies Act, the Company will continue to trade and will return 

to a solvent position based on the proposed Plan as presented. 

The Plan is prepared on the basis of the following key assumptions: 

➢ The proposed Plan is derived from projections obtained from 

Management, as well as an assessment of costings and overheads. 

➢ The Mine will achieve proposed production targets 

➢ Anthracite demand will continue to exceed supply and existing sales 

prices with CPI increases will be maintained. 

 

Based on the projected cash flows, the following compromise is proposed:  

• Secured Creditors 

o 100 cents in the Rand (ABSA to reduce OD to R40m over 

36 months) 

• Statutory Preferent Creditors 

o Not applicable 
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• Concurrent Creditors (Independent Trade Creditors (including 

SARS)) 

o 100 cents in the Rand payable over 36 months starting end 

May 2019 (as per the instalments proposed in Annexure D2 

split pro rata) 

It is important to note that the offer to Concurrent Creditors is based on an 

amount of R80,878,388 (excluding ABSA) being available for distribution as 

per the projected cash flows. In the event that there are changes to claim 

values received, this will impact on the dividend offered as the offer is limited to 

the amount of R80,878,388. 

Attached is an extract from Annexure D2 summarising the offer to Concurrent 

Creditors. 

The benefits of this proposal are that: 

 

i. Affected will receive a substantially better return than in the event of an 

immediate liquidation (Annexure D2) 

ii. The Company will remain in business and 191 direct and 312 indirect 

employees will retain their jobs 

 

The effective benefit is set out in annexure D2 which compares the immediate 

liquidation scenario with the above proposal. 

  

The BRP proposes that: 

 The above proposed transaction be accepted and implemented 
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5.15 Complete List of Material Assets 

 

 
 

(a) (i) “a complete list of all the material assets of the company, as well an 
 indication as to which assets were held as security by creditors when 
the  business rescue proceedings began;” 

 

 

 
List of Material Assets of the group, as provided by the Company attached  
Hereto as Annexure B. 

 

Independent valuations were obtained from the following parties: 

 

Deloitte Venmyn were appointed in 18 January 2018 to value the mining right of 

Kiepersol. The BRP has used the valuation of the mining right as an indication of 

the independent valuation of the mining righty. Value for the mining right was used 

as the indicative amount indicated by Deloitte Venmyn.  

 

Terra Consultants CC (Independent Plant and Equipment Valuators Valuators) 

was appointed to value Property Plant and Equipment. 

 

Cahi Auctioneers valued the Immovable Property and Siding, Furniture and 

fittings, and Motor vehicles 

 

A Post Commencement Finance agreement was signed with ABSA Bank, who 

hold various securities over assets including: 

 Cession of Debtors 

 Cession of Stock pile 

 Special Notarial Bond registered over various listed movable assets  
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5.16 Complete list of Creditors 

 

 
 

(ii) “a complete list of the creditors of the company when the business 
rescue proceedings began, as well as an indication as to which creditors 
would qualify as secured, statutory referent and concurrent in terms of 
the laws of insolvency, and an indication of which of the creditors have 
proved their claims;” 

 
 

 

A complete list of creditors as provided by Jindal Mining SA (Pty) Ltd is 

attached hereto as Annexure C.  

IMPORTANT INFORMATION: 

- All Creditors must verify the outstanding amount owed to them as per 

the Company records. 

- Voting interest will be calculated on the amounts as reflected in 

Annexure C. Should your records reflect a different amount please 

complete the necessary claim form attached hereto as Annexure G 

with the relevant invoices attached thereto on/before 17h00 on 

Wednesday, 3 May 2019 to jmsa.brp@jindalafrica.com 

 

Creditors Voting Interest and Voting by Proxy 

 

A Creditor has a voting interest equal to the value of the amount owed to that Creditor 

by a Company on the date of the vote in the Plan 

 

Voting by proxy will be allowed as long as the form of the proxy attached to the notice 

of the meetings is lodged with the BRP in terms of section 152 of the Companies Act. 

Creditors and Affected Persons are required to lodge their proxy forms by no later 

than 9 May 2019. 

 

mailto:jmsa.brp@jindalafrica.com
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Any form given on behalf of a company a legal entity or a trust must be accompanied 

by a valid and authorised resolution supporting the appointment of the proxy. 

 

Notwithstanding what has been stated in this clause, the BRP has the discretion to 

accept or reject any proxy submitted. 

 

5.17 Probable dividend 
 

 
(iii) “the probable dividend that would be received by creditors, in their 

specific classes, if the company were to be placed in liquidation;” 
 
 

 

In terms of Section 150 (2) (b) Part B – Proposal (vi) the BRP must report on the benefits 

of adopting the Plan as opposed to the benefits that would be received by Creditors if 

the Company would be placed in liquidation: 

 
The following table sets out the comparative dividends expected in the event of 

immediate liquidation, versus Business Rescue: 

 

 

 

Deloitte Venmyn valued the mining right of Kiepersol and the BRP used the valuation 

of the mining right as an indication of the independent valuation of the mining right. It 

must be noted that the BRP is advised that in the event of a final liquidation, a mining 

right would fall away, but may be sold in a provisional liquidation. The mining right value 

was thus included under this premise.  
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Attached hereto as Annexure D1 and D2, please find a summary of the calculations. 

 

5.18 Complete list of holders of issued securities 
 

 
(iv) “a complete list of the holders of the company’s issued securities;” 

 

 
 

 As per shareholding table above – Shareholders 

 

No Shareholders Ordinary Shares Percentages 

1 Eastern Solid Fuels (Pty) Ltd 840 73,94% 

2 Michael Jerome Smart Khumalo 182 16,02% 

3 Ubuntu Exploration (Pty) Ltd 114 10,04% 

 

5.19 Copy of written agreement concerning BRP’s remuneration 
 
 

 
(v) “a copy of the written agreement concerning the practitioner’s 

remuneration;”  
 

 
 
Agreement attached hereto as Annexure E.  

 

5.20 Statement whether the BRP includes any informal creditor proposals  
 

 
(vi) “a statement whether the business rescue plan includes a proposal made 

informally by a creditor of the company.” 
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5.21.1 Questions posed by creditors at Creditors meeting 

 

None 

5.21.2 Suggestions made by creditors at Creditors meeting 

 

None.  
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6 PART B - PROPOSALS  
 

6.1 Nature and duration of any moratorium for which the BRP makes 

provision 
 
 

 
(b) (i) “the nature and duration of any moratorium for which the business 

rescue plan makes provision;” 
 

 
 
Nature and duration of moratorium:   

 

➢ An automatic general moratorium on legal proceedings against the 

Company as contemplated in section 133 of the Companies Act applies 

until final implementation of the approved Plan. This moratorium must be 

read with section 154 of the Companies Act and other relevant sections as 

referred to in Chapter 6 of the Act. 

➢ The intention of the moratorium is to give the Company the best possible 

chance to implement the Plan. 

6.2 Extent to which the Company is to be released from payment of its debts 

 

 
(ii) “the extent to which the company is to be released from the payment of 

its debts, and the extent to which any debt is proposed to be converted 
to equity in the company, or another company;” 

 

 

Secured Creditors –    nil cents in the Rand compromised  

Post Commencement Finance -   nil cents in the Rand compromised 

Concurrent Creditors/SARS –   nil cents in the Rand compromised 

 
Note: This includes SARS penalties and interest. 
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6.3 Ongoing role of the company, and the treating of existing any 

agreements 
 
 

 
(iii) “the ongoing role of the company, and the treatment of any existing 

agreements;” 
 

 

The Company continues to trade and honour existing Contracts.  

 

Where applicable, Contracts have been revised or renewed as required in the 

Business Rescue. 

 

6.4 Property available to pay Creditors’ claims in terms of the BRP 
 
 
 

 
(iv) “the property of the company that is to be available to pay creditors’ 

claims in terms of the business rescue plan;” 
 

 

Refer to list of Material Assets. Annexure B. 

6.5 Order of preference for applying proceeds of property ito Creditors 

if BRP adopted 
 
 

 
(v) “the order of preference in which the proceeds of property will be applied 

to pay creditors if the business rescue plan is adopted;” 
 

 
The preference is set out as follows: 

 

Secured Creditors –  100 cents in the Rand  

 

Post Commencement Finance -  n/a cents pro rata portion on monthly 

payments as per Annexure D2 
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Concurrent Creditors  

Independent Trade (incl SARS) – 100 cents pro rata portion on monthly 

payments as per Annexure D2  

 

Note: This includes SARS penalties and interest. 
 

6.6 Benefits of adopting the BRP as opposed to the benefits that would 

be received by Creditors if the Company were placed in liquidation 
 
 
 
 

(vi) “the benefits of adopting the business rescue plan as  opposed to the 
benefits that would be received by creditors if the company were to be 
placed in liquidation;”  

 

 

The following table (as per Annexure D2) sets out the comparative dividends 

expected In the Event of Immediate Liquidation, versus Business Rescue 

 

 

 

6.7 Effect that BRP will have on Holders of each class of Company’s 

issued securities 
 
 

 
(vii) “the effect that the business rescue plan will have on the holders of 

each class of the company’s issued securities.” 
 

 

None. 
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7 PART C - ASSUMPTIONS AND CONDITIONS 

7.1 Statement of the conditions for BRP: 
 

 
(i) “a statement of the conditions that must be satisfied, if any, for the 

business rescue plan to- 
 

(aa) come into operation; and 
(bb) be fully implemented;” 

 
 
 

Conditions are that: 

 

I. This Plan alternatively an amended plan is adopted.   

 

II. All Creditors who expect payment in terms of this Plan must prove their claims 

within 5 (five) business days after adoption of this Plan. The rules of the Law 

of Insolvency will be applicable.  

 

III. Should a Creditor not prove a Claim, the Creditor will not be able to participate 

in this Plan and lose his/her/it’s Claims against the Company.   

 

IV. Claims must be proven on the same basis as in terms of the Law of Insolvency 

(S44). 

 

V. The first payment for Independent Creditors is to be made as from the end of 

May 2019 (including a 7-day window after month end i.e. Up to 7 June 2019 

and every consecutive month) after adoption of the Plan as referred to in Part 

B (iv). 

 

VI. Should the Company be liquidated during the period of implementation of the 

Plan, the full outstanding amount as reflected in the Company’s books will be 

the amount claimable by the Creditors, less any amounts paid. 
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VII. That the BRP has the authority to negotiate and settle claims if disputed by a 

Creditor.  

 

VIII. In the event that the Company timeously meets all of its obligations to Creditors 

to make payment of the amounts contemplated by this Plan, the Creditors, 

against the receipt of the final instalment due by the Company to the Creditors, 

will compromise their Claims against the Company and will thereupon have no 

further claims against the Company. 

 

IX. Until such time as the full amount of the compromise (against the proved claim 

document) has been paid to the Creditors by the Company, the Creditors’ 

Claims will not be deemed compromised.  

 

X. Amendments to this plan: 

Provided that any amendment will not materially prejudice any Creditor, the 

BRP has the right, in his sole and absolute discretion, to amend, modify or vary 

any provision of this Plan, in the event of: 

o Additional information being brought to their attention; or 

o It becomes apparent that the Plan cannot be implemented, if such an 

amendment is not affected.  

The amendments to the Plan will take effect on the date of a written notice of 

such amendment being sent to the Creditors. 

In the event that an amendment may materially prejudice any Creditor, the 

BRP will convene a meeting of Creditors, on not less than 5 days’ notice, where 

Creditors will be entitled to vote on the amendments. The amendments will be 

approved on a simple majority of Creditors' voting interests. 
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XI. Any compromise contemplated by this Plan is conditional upon the Company 

meeting all its obligations to Creditors in full as set out in this Plan.  In the event 

of any breach by the Company of its obligations to Creditors in terms of the 

Plan, or in the event that the Company is placed under winding up, the full 

balance due to Creditors in terms of their original claims against the Company 

shall immediately become due, owing and payable by the Company to the 

Creditors. 

 

The BRP undertakes that the Company shall ensure that all tax obligations 

(including filing returns and payment of outstanding taxes) will be met until 

proceedings have been terminated on any ground listed in terms of section132 

of the Companies Act. Any deviation from this undertaking shall constitute a 

material breach of the provisions of the Plan and proceedings will in such 

instance be deemed to have terminated. The original claim outstanding to 

Creditors or remainder of such claims shall be payable. 

 

XII. VAT liability arising as a result of the compromise of debts in terms of this Plan 

is not subject to compromise and is payable in full upon payment of the final 

compromise amount. The BRP warrants that provision for any VAT liability 

triggered in terms of Section 22 of the VAT Act 89 of 1991 has been made in 

the Plan. 

 

XIII. Prescription in respect of each proved Creditor's Claim/s will not start to run in 

respect of any such Claim until, at least, the Claim becomes due and payable 

(either on breach or on a winding up as contemplated above). 

 

XIV. Until such time as the Company has fully met all of its obligations to Creditors: 

 

• The Company will not declare any dividend to its Shareholder/s; 



 

 

 

 

PRIVATE AND CONFIDENTIAL 
Business Rescue Plan Jindal Mining SA 

(Pty) Ltd. 
25 APRIL 2019 

 

Page 33 of 39 

 

• The Company will notify Creditors upon the granting of any bonus, 

incentive, salary increase, or other benefit provided by the Company to any 

person that is a Shareholder or Director (or who is related to such person); 

• Salaries and other benefits payable to any persons that are Shareholders 

or Directors (or persons related to such persons) shall not increase by more 

than the percentage increase in the Consumer Price Index for the previous 

year; and 

• By not later than 6 months after the end of each financial year end of the 

Company, the Company will provide Creditors with its annual financial 

statements certified by an independent auditor or accounting officer as 

being a fair reflection of the Business and accounting of the Company. 

• The Company will make no loans to Directors or Shareholders during the 

Business Rescue proceedings. 

7.2 Effect, if any, of BRP on the number of Employees and their employment 

terms 
 
 

 
(ii) “the effect, if any, that the business rescue plan contemplates on the 

number of employees, and their terms and conditions of employment;” 
 

 

No Changes are expected, and all relevant labour laws complied with. 

7.3 Circumstances in which BRP will end 
 
 

 
(iii) “the circumstances in which the business rescue plan will end;”  

 

 
Substantial Implementation is planned for when the following objectives are met: 

 

The payment plan proposed as set out in the Offer has been implemented for a 

consecutive period of 3 months. 
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7.4 Projected Balance Sheet 
 
 
 

 
(iv) “a projected- 
  
 (aa)  balance sheet for the company; and 
 (bb)  statement of income and expenses for the ensuing three years, 

prepared  on the assumption that the proposed business plan is 
adopted” 

 
(3)  “The projected balance sheet and statement required by subsection (2) 

(c) (iv)- 
  

(a)  Must include a notice of any material assumptions on which the 
projections  are based; and 

 
 (b)  may include alternative projections based on varying assumptions and 

 contingencies.” 
 

 
Attached as Annexure F5. 
 
Key assumptions 
 

• Constant production of 37,500 tons per month 

• Current anthracite demand to be sustained and annual product 
increases linked to CPI – estimated at 6 percent per annum 

• Current costs to increase linked to CPI – estimated at 6 percent per 
annum 

• Stock and Debtor levels to be stable based on production estimates 
 

7.5 Projected Statement of Income and Expenses 
 
 
 

 
(iv) “a projected- 
  
 (aa)  balance sheet for the company; and 
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 (bb)  statement of income and expenses for the ensuing three years, 
prepared  on the assumption that the proposed business plan is 
adopted” 

 

 

 
(3)  “The projected balance sheet and statement required by subsection (2) 

(c) (iv)- 
  

(b)  Must include a notice of any material assumptions on which the 
projections  are based; and 

 
 (b)  may include alternative projections based on varying assumptions and 

 contingencies.” 
 

 
 
Attached hereto as Annexure F1 – F4. 
 
Key assumptions 
 

• Constant production of 37,500 tons per month 

• Current anthracite demand to be sustained and annual product 
increases linked to CPI – estimated at 6 percent per annum 

• Current costs to increase linked to CPI – estimated at 6 percent per 
annum 

• Staff costs agreed with NUM on a 3-year deal with fixed increase 
schedule  

• Stock and Debtor levels to be stable based on production estimates 
 

7.6 Administrative Provisions 

 

Dispute Resolution  

7.6.1 As provided for in section 133 of the Companies Act, in respect of all or any 
disputes relating to the BRP’s decision on a known Creditors Claim, such 
dispute which includes but is not limited to, disputes on the existence or 
otherwise of Claim(s), on the quantum of Claim ,security claimed by a Creditor, 
the nature of the security, the extent and value of the security and the like, may 
be resolved in accordance with the dispute mechanism outlined below: 
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7.6.2 MEDIATION  

7.6.2.1 A known Creditor may dispute the BRP’s decision relating to its Claim, by 
delivering a written notice to the BRP setting out in detail the basis on which it 
disagrees with the BRPS’s decision relating to its Claim and requesting a 
mediation meeting.  Such notice must be submitted in writing by the known 
Creditor by no later than 7 days after the Final Claim Date. 

7.6.2.2 If the known Creditor does not avail itself of this 7-day opportunity or if after 
having availed itself and the Claim disputed is not resolved within 10 days after 
expiry of the 7-day period above, the Creditor may inform the BRP in writing 
that it wishes to refer the dispute for arbitration as set out below. 

7.6.3 ARBITRATION  

7.6.3.1 If the mediation procedure above does not result in a settlement of the dispute, 
the known Creditor must by written notice to the BRP request that the matter 
be referred to arbitration for determination and in such notice. 

7.6.3.2 Unless agreed otherwise in writing by the parties, the number of arbitrators 
shall be one. 

7.6.3.3 The Creditor shall nominate in writing to the BRP at least 3 independent 
persons to be appointed as an arbitrator within 3 days after notice referred to 
in 7.6.3.1 above.  The BRP will have 3 days thereafter to agree to one of the 
nominated arbitrators. Failing agreement on the arbitrator to be appointed, the 
arbitrator shall be nominated by the then chairperson of the Legal Practice 
Council upon written request from either party. 

7.6.3.4 The arbitrator shall be: 

7.6.3.5 If primarily an accounting matter, an independent chartered accountant of not 
less than 10 (ten) years standing, practicing as a registered auditor; or  

7.6.3.6 If primarily a legal matter, an independent practicing advocate or practicing 
attorney of not less than 10 (ten) years standing; 

7.6.3.7 If any other matter, an independent practicing advocate with at least 10 (ten) 
years’ experience nominated by the then chairperson of the Johannesburg Bar 

7.6.3.8 The parties may agree in writing on the procedure to be followed or failing such 
agreement, the arbitrator shall in its sole discretion determine the procedures 
and processes to be followed. 

7.6.3.9 Unless agreed otherwise determined by the arbitrator, the arbitration hearing 
shall be held in Sandton, South Africa. 

7.6.3.10 The governing law shall be the law of South Africa.  

7.6.3.11 The parties shall ensure that such arbitration process is completed within 60 
days after receipt of the acceptance of appointment from the arbitration. 
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7.6.3.12 The arbitrator shall deliver an award together with written reasons within 30 
days from the date upon which the arbitration process ends and shall make an 
order as to costs of the arbitration. 

7.6.3.13 The arbitration award shall be final and binding on the parties unless a party 
exercises its right to appeal.  

7.6.3.14 Any party to the expert determination proceedings shall be entitled to appeal 
against the whole or part of an award made by the expert, provided that a notice 
of appeal is delivered to the other party within 20 days of delivery of the award. 

7.6.3.15 The notice of appeal shall state whether the whole or only part of the award 
is appealed against and, if only part of the award is appealed against, the notice 
of appeal shall further specify the findings of fact and/or rulings of law appealed 
against and the grounds upon which the appeal is founded. 

7.6.3.16 Unless agreed otherwise in writing by the parties, the appeal shall be 
determined by one appeal arbitrator, which shall be a senior counsel or retired 
judge of the High Court of South Africa. The process set out for appointing the 
arbitrator set out in 7.6.3.3 above shall be followed in respect of the 
appointment of the appeal arbitrator.  

7.6.3.17 The determination by the appeal arbitrator shall be final and binding on the 
Parties. 

7.6.3.18 The appeal arbitrator shall determine the procedure to be followed. 

7.6.3.19 Unless otherwise agreed in writing by the parties, the appeal arbitration 
hearing shall be held in Sandton, South Africa. 

7.6.3.20 The appeal panel shall render their award together with written reasons within 
a period of 60 days from the date upon which the appeal proceedings ends 
including an order as to costs. 

7.6.3.21 Nothing in this clause shall preclude either party from seeking urgent interim 
relief from any court of competent jurisdiction. 

7.6.3.22 Prior to the determination of the dispute, the BRP may in his sole discretion 
and absolute discretion decide that the dispute mechanism is not an 
appropriate for resolving the dispute and/or that the application of the dispute 
mechanism may result in predjuce to the other Creditors or the company. In 
such event the creditor(s) concerned shall be entitled in terms of section 133 
of the companies act to refer the dispute to court and if an expert already been 
nominated, such nomination shall lapse and be of no further force or effect. 

7.7 Severability 

Any provisions in this Plan which is or may become illegal, invalid or unenforceable 

shall be ineffective to the extent of such prohibition or unenforceability and shall be 
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treated pro non scripto and severed from the balance of this Plan, without invalidating 

the remaining provisions of this Plan or affecting the validity ore enforceability of such 

provision in any other jurisdiction. 

7.8 Risk of the Business Rescue 

Notwithstanding what has been stated in this Plan, the Business Rescue and the 

amount which Creditors could receive in terms of the Business Rescue may 

adversely affected by inter alia, the following factors. 

➢ the fulfilment of the conditions presents in terms of the proposal taking 

longer than expected and/or the proposals failing for any reason; 

➢ unforeseen litigation of any nature whatsoever arising, from any cause of 

action whatsoever; 

➢ unforeseen damages claim arising from cancelation of any Contracts or 

agreements of any nature whatsoever arising; 

➢ any changes in legislation that impact the Business Rescue; 

➢ any challenges to this Plan, rejection thereof or any amendments thereto; 

➢ any regulatory challenges of any nature whatsoever, howsoever arising; 

➢ any unforeseen circumstances, outside the control of the BRP of any 

nature whatsoever howsoever arising that impacts the Business Rescue; 

➢ material discrepancies in the information made available to the BRP by the 

Directors and Management of the Company. 

➢ it should be noted that, in the unlikely event of an immediate liquidation of 

the Company, the risk set out in the clause would still apply. 

7.7 Certificate by Practitioner 
 

 
(4)  “A proposed business rescue plan must conclude with a certificate by the 

practitioner stating that any- 
 

(a)  “actual information provided appears to be accurate, complete, and 
up to date; and” 
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Certificate by Business Rescue Practitioner: 
 
I the undersigned, Grant Chittenden ID number: 741206 5063 083 the appointed 

Business Rescue Practitioner of Jindal Mining SA (Pty) Ltd., confirm and certify that the 

actual information provided appears to be accurate, complete and up to date as 

obtained from the directors and management; 

 

 
(b)  “projections provided are estimates made in good faith on the basis of 

factual information and assumptions as set out in the statement.” 
 

 

Where reliance is placed on projections such projections and estimates are made in 

good faith on the basis of factual information and assumptions as set out in the 

statement.  

 

 
 (5)  “The business rescue plan must be published by the company within 25 
   business days after the date on which the practitioner was appointed, 
or such   longer time as may be allowed by- 
 

 (a)  the court, on application by the company; or 
 (b)  the holders of a majority of the creditors’ voting interests.”  

 

 

This Plan is published in terms of the extended timeframe as has been allowed by the 

holders of a majority of the creditors voting interest as referred to in section 150 (5) of 

the Companies Act. 

 

G Chittenden (electronically signed) 
G Chittenden 
Business Rescue Practitioner –Senior 
 

 


